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PHAP PIEN HOA TRONG LINH VUC SO HUU TRI TUE
CODIFICATION IN THE FIELD OF INTELLECTUAL PROPERTY

Nguyén Thi Qué Anh*

Tom tat: Bai viét phan tich nhu cau va muyc tiéu chung cua phap dién hoa
trong linh vuc tai san tri tu¢, phan tich phap dién hoa phap luat vé tai san tri tué
trong madi twong quan véi ban chat va xu thé ma rong pham vi bao ho cua tai san tri
tug, cac nhiém vu phap dién hoa trong linh vyc tai san tri tué va dé xuit mé hinh
phap dién hoa trong linh vuc tai san tri tué¢ cho Viét Nam theo hai cip: nhitng quy
dinh chung mang tinh nguyén tac nam trong B¢ luat Dan sy, con lai cac quy dinh cu
thé s& nam trong cac luat chuyén nganh. Bai viét cling dua ra d& xuat vé nhirng
nguyén tic co ban trong phap dién hoa phéap luat vé tai san tri tué nhu bao dam
quyén loi cua cac tac gia, bao dam quyén loi cua cac nha dau tu, bao dam quyén loi
ctia nha nudc, bao dam quyén loi cho nguoi tiéu dung

Twr khoa: phap dién hda, s& hitu tri tué, tai san tri tué, Viét Nam.

Abstract: This paper analyzes the general needs and goals of codification in
the field of intellectual property, analyzes the codification of intellectual property
law in relation to the nature and trend of expanding the scope of protection of
intellectual property, the tasks of codification in the field of intellectual property,
and proposes a model for codification in the field of intellectual property for
Vietnam at two levels: the general principles will be placed in the Civil Code and
the specific provisions will be provided by specialized laws. The paper also
proposes basic principles in codifying the law on intellectual property such as
guaranteeing the rights of creators, ensuring the interests of investors, ensuring the

interests of the State, and ensuring the interests of consumers.

* PGS.TS., Truong Pai hoc Luat, Pai hoc Qubc gia Ha Noi; Email: queanhthu@yahoo.com



PHAP PIEN HOA PHAP LUAT VE NHA O XA HOI TAI VIET NAM
DUGI1 GOC NHIN SO SANH
THE CODIFICATION OF THE LAW ON SOCIAL HOUSING IN VIETNAM
UNDER COMPARATIVE VIEW

Nguyén Sy Anh”

Tom tit: Nha ¢ xa hoi 12 mot trong nhirng chinh sach quan trong dé phat trién
kinh t& xa hoi va dam bao quyén ¢ nha ¢ thich dang cta ngudi dan. Nha & xa hoi
tai Viét Nam dang roi vao tinh trang “vira thira vira thiéu” — thira wu dai nhung luén
khan hiém nha. Nhitng bat cap trong viéc phap dién hoa phap luat vé nha ¢ xa hoi la
mét trong nhitng nguyén nhan gay ra tinh trang trén. Bai viét tiép can bang phuong
phap so sanh chinh sach phap dién hda nha o x& hoi ¢ Trung Quéc va Singapore, tir
d6 r(t ra bai hoc kinh nghiém cho Viét Nam va dwa ra mot s6 dé xuat, khuyén nghi.

Tir khda: Nha & xa hoi, phap dién héa, so sanh chic ning, kinh nghiém qudc té.

Abstract: Social housing is one of the important policies for socio-economic
development and ensuring people's right to adequate housing. Social housing in
Vietnam is falling into a situation of “both surplus and shortage” - having plenty of
incentives but always having a shortage of houses. Inadequacies in the codification
of the law on social housing is one of the reasons for this situation. The article
approaches by comparing the policy of the codification of the law on social housing
in China and Singapore, then present lessons for Vietnam and making some
recommendations.

Keywords: Social housing, codification, functional method, international

experience.

“ ThS. Luat sw, Pho Gidm ddc Cong ty Luat Ham Rong, Doan Ludt su thanh phé Ha Noi. ,
Nghién cttu sinh chuyén nganh Luat dan sy va t6 tung dan su tai Truong Pai hoc Luat, Pai hoc Quoc gia Ha
Noi; Email: Isnguyenanh.lp@gmail.com
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ANH HUONG CUA CO LUAT LA MA TRONG VIEC HINH THANH CAC
BO DAN LUAT PHAP PIEN HIEN DAl
THE INFLUENCE OF ROMAN LAW ON THE FORMATION OF MODERN
CIVIL CODES
Hoang Thao Anh”
Lé Thi Khanh Linh**

Tém tit: luit La Ma dong mot vai trd quan trong trong lich st phap dién hoa
luat tu, dic biét 1a tai chau Au luc dia voi hai bo Dan luat Phap dién cua Phap va
Puic vao thé ky XIX va XX. Bai viét nghién ctru va phan tich cac khai niém, cau
tric cua luat La Ma, tir 6 chi ra nhitng anh hudng cua no 1én viéc xay dung BLDS
Phap va buc, cling nhu cac B Dan luat hién dai ngay nay.

Twr khoéa: luat La M3, anh huong, chau Au luc dja, BLDS Phép, BLDS Duc,
dan luat phap dién.

Abstract: Roman law was a significant contributor to the history of private
law codification, particularly in continental Europe with the development of the
French and German Civil Codes in the nineteenth and twentieth centuries. The
article discusses and examines the concept and structures of Roman law,
highlighting how it influenced the development of the French, German, and
contemporary Civil Codes.

Keywords: Roman law, influence, continental Europe, French Civil Code,

German Civil Code, Civil Code.

* ThS., Trudng Pai hoc Luat, Pai hoc Hué; Email: anhht@hul.edu.vn.
** ThS., Trudng Pai hoc Luat, Pai hoc Hué; Email:linhltk@hul.edu.vn



CHE PINH LY HON THEO BQ LUAT DAN SU TRUNG QUOC NAM 2020
— LIEN HE VA KINH NGHIEM CHO VIET NAM
INSTITUTIONS OF DIVORCE BY CIVIL CODE OF CHINA 2020
- RELATION AND EXPERIENCE FOR VIETNAM

Ho Bao®

Tréan Thi Diém Trinh™

Tém tit: Viée ban hanh Bo luat Dan sy nim 2020 cua Trung Quéc la su kién
no6i bat trong phap dién hoa phap luat dan sy ciia cac qudc gia Chau A va tao ra mot
s6 thay d6i dang ké ddi v6i phap luat hon nhan va gia dinh cua nudc nay. Trong do,
cac diéu khoan lién quan dén ché dinh ly hon chira dung nhiéu diém méi mé, tién
bd déng dé cac nudc tham khao, hoc hoi. Bai viét nay trinh bay cac quy dinh thudc
ché dinh ly hon theo B9 luat Dan sy Trung Quéc, lién hé v&i phéap ludt hon nhan va
gia dinh Viét Nam va néu mot s6 kinh nghi¢ém cho Viét Nam, trong bdi canh nude
ta dang phan d4u x4y dung va hoan thién Nha nudc phap quyén x3 hoi chu nghia.

Tir khéa: Ly hon, Trung Qudc, Bo luat Dan su

Abstract: The promulgation of the Civil Code of China in 2020 is a
prominent event in the codification of civil law in Asian countries and has made a
number of significant changes to the marriage and family laws of this country. In
particular, the provisions related to the divorce regime contain many newness and
progressive points for countries to refer and learn from. This article presents the
provisions of the divorce regime under Chinese Civil Code, related to the
Vietnamese marriage and family law, and gives some experiences for Vietnam, in
the context that our country is struggling to build and perfect the socialist rule of
law state.

Keywords: Divorce, China, Civil Code.

* Truong Pai hoc Luat Thanh phé H5 Chi Minh; Email: hobao0211@gmail.com.
** Trudng Pai hoc Luat Thanh phé H6 Chi Minh.
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PHAP PIEN HOA CHE PINH BAO PAM THUC HIEN NGHiA VU
TRONG BQ LUAT DAN SU NAM 2015
Nguyén Vin Cur’

Tom tat: Bai viét nghién ciu viéc phap dién hoa ché dinh bao dam thuc hién
nghia vu trong Bo luat Dan sy nim 2015; danh gia thanh twu va nhitng han ché con
ton tai, tir d6 dé xuat mot s giai phap hoan thién phap luat c6 gia tri tham khao cho
qua trinh phap dién hoé ché dinh nay cua Viét Nam trong thoi gian téi.

Tir khod: Phap dién hod, bao dam thuc hién nghia vu, Bo luat Dan su

Abstract: The article researches the codification of the institution to ensure
the performance of obligations in The Civil Code 2015; assess the achievements
and the remaining limitations, thereby proposing a number of solutions to improve
the law with reference value for the process of codifying this institution in Vietnam
in the coming time.

Keywords: Codification, ensuring the performance of obligations, Civil Code.

* PGS.TS., Trudng Dai hoc Luat Ha Noi; Email: nguyenvancu@gmail.com.



PHAP PIEN HOA LUAT DAN SU’
CODIFICATION OF CIVIL LAW
Ng6 Huy Cwong”

Tom tat: Ban hanh mot bo luat dan su 14 muc tiéu caa phéap dién hoa luat dan
si. Do d6 phap dién hoa nhu thé nao duoc quyét dinh boi md hinh bo luat dan sy
duoc hudng téi. Bai viét luan ban cac van dé Ion nhu: khai niém va phan loai phéap
dién hda; vai trd va ¥ nghia cta phap dién hoa; ky thuat phap dién héa luat dan su;
va phéap dién hoa luat dan sy & Viét Nam hién nay.

Tir khoa: Phap dién hoa luat dan su; phap dién hda; luat dan su; mé hinh bo
luat dan su.

Abstract: The promulgation of civil code is the aim of the civil law
codification. How to codify, therefore, is decided by a certain civil code model
which was determined. This Article discusses some important issues including the
concept and classification of codification; the role and significance of codification;
the technique of civl law codification; and the civil law codification in Vietnam
today.

Keywords: civil law codification; codification; civil law; civil code.

*PGS.TS., Truong Pai hoc Luat, Pai hoc Qubc gia Ha Noi.



PHAP PIEN HOA VAT QUYEN TRONG PHAP LUAT DAN SU VIET NAM
VA TRUNG QUOC
CODIFICATION OF REAL RIGHTS IN VIETNAMESE AND CHINESE CIVIL LAW
Nguyén Thi Phwong Cham®

Tom tit: Vat quyén 1a mot trong cac phan quan trong cua Bo phéap dién hoa
Dan su theo truong phai Pandectists thudc hé théng Dan luat. Diéu nay dugc thay rd
khi quyén “Vat quyén” tdn tai nhu mot phan khong thé thiéu trong cac Bo phap
dién hoa dan su cua Buc, Nhat Ban, Dai Loan, Han Qudc va gan ddy nhit 1a Trung
Qudc. Tién trinh phap dién hoé vat quyén cua Trung Quéc c6 nhiéu thing tram boi
nhitng thay d6i mang tinh lich sir ciia dan toc, tuy nhién viéc phap dién “Vat quyén”
thanh mot quyén doc 1ap trong Bo Luat dan s Trung Qudc dd minh chung rd con
duong lua chon truong phai dinh hinh cau tric cia Bo phap dién hoa dan su. Trong
khi d6, Bo phap dién hoa Dan su cua Viét Nam sau nhiéu lan tai phap dién chua
thay ro duoc lap truong vé mot cau trac dinh hinh truong phai. Khac véi cac Bo
phap dién hoa thuoc truong phai Pandectists, Bo phap dién hoa dan su cua Viét
Nam khong chta dung khai niém “Vat quyén”. Hoc gidi Luat dan su cho rang du
khong ton tai khai niém “vat quyén”, nhung linh hon cua Vat quyén da dugc phap
dién thanh cong trong Bo luat dan su 2015. Song “Vat quyén” duoc phap dién hoé
tir cac dinh ché nao trong Bo phap dién hoa dan su van chua c6 cau tra 10i thong
nhat. Nghién ctru phap dién hoa “Vat quyén” trong phap luat dan su Trung Quédc cé
¥y nghia quan trong trong qua trinh tim kiém cau tra loi mang tinh thuyét phuc.

Tir khod: Vat quyén, Phap dién hoa Luat dan sy, B6 Luat dan sy Trung
Quéc, Bo Luat dan su Viét Nam

Abstract: "Real Rights" is one of the critical roles of the Civil Code and
belong to the Pandectists school of the Civil Law system. This state is shown
through the book "Real rights" in the Civil Code of Germany, Japan, Taiwan,
Korea, and China. The process of codifying Real rights in China has had many ups

and downs due to the historical changes in this nation. Still, the legalization of "Real

* TS., Trudng Pai hoc Luat, Pai hoc Quéc gia Ha Noi; Email: chamntp@vnu.edu.vn
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Rights" into an independent book in the Civil Code of China demonstrates the way
to choose the structure of the Civil Code. Meanwhile, the Civil Code of Vietnam
has not seen the construction characteristics after many re-codifications. Unlike the
Pandectists, the Vietnamese Civil Code does not contain the concept of "Real
rights."” Most Scholars believe the Vietnamese Civil Code is a typical Pandectists
school, and the soul of Real rights has been successfully codified in the 2015 Civil
Code. However, the question of what regimes constitute real rights in the Vietnam
Civil Code is still controversial. A comparative study of the codification of the
"Real rights™ in China brings significant meaning to finding persuasive answers.
Keywords: Real Rights, Codification of Civil Law, Chinese Civil Code,

Vietnamese Civil Code



GIAO KET HQP PONG THEO PHAP LUAT VIET NAM TRONG TUONG
QUAN SO SANH VOI QUY PINH CUA BQ LUAT DAN SU TRUNG QUOC
TIEP CAN DUOI GOC PO PHAP PIEN HOA
CONTRACTING CONTRACTS UNDER VIETNAM LAW IN COMPARISON
WITH THE PROVISIONS OF CHINA'S CIVIL CODE APPROACHES IN THE
PERSONAL PERSONALITY

D5 Thi Dign”
Lé Thi Diéu Chi™

Tom tat: Hop dong 1a mét trong nhitng ché dinh quan trong trong phap luat
dan su cua cac qudc gia. Bo luat Dan sy Viét Nam nam 2015, da c6 nhiéu stra doi
tién bo lién quan dén ché dinh hop dong, dac biét 1a cac quy dinh vé giao két hop
d6ng dan sy. So sanh vai Bo luat Dan su Trung Qudc nam 2020 cho thay quy dinh
cua phap luat Viét Nam va phap luat Trung quéc vé giao két hop dong cé nhiéu
diém twong dong. Tuy nhién, van con nhitng quy dinh khac biét vé van dé nay trong
quy dinh cta B luat dan sy Viét Nam va Trung Qudc. Bai biét tiép can dudi goc do
phap dién hoa phép luat Viét Nam vé giao két hop dong dé thay dugc diém tién bo
cua phap luat Viét Nam, dong thoi so sanh, ddi chiéu quy dinh cua phap luat dan su
Viét Nam va phap luat dan sy Trung Qudc vé giao két hop dong, danh gia diém
tuong thich va cac van dé khac biét vé giao két hop dong trong hé thong phép luat
dan sy Viét Nam va Trung Quédc. Tur d6 dé xuat mot sé goi mé trong qua trinh xay
dung va hoan thién hé phap luat Viét Nam vé giao két hop dong.

Tir khod: hop ddng, giao két hop ddng, phap luat Trung Québc, Bo luat dan sy

Abstract: Contract is one of the important institutions in the civil law of
countries. Vietnam's Civil Code 2015, there have been many progressive
amendments related to contract regulations, especially regulations on entering into
civil contracts. Comparison with the Chinese Civil Code in 2020 shows that the

provisions of Vietnamese law and Chinese law on contract conclusion have many

* ThS., Trudng Pai hoc Luat, Pai hoc Hué; Email: diendt@hul.edu.vn.
** Giang vién Truong Dai hoc Luat, Pai hoc Hué; Email: chiltd@hul.edu.vn.
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similarities. However, there are still different provisions on this issue in the
provisions of the Civil Code of Vietnam and China. The article learns to approach
from the perspective of codifying Vietnamese law on entering into contracts to see
the progress of Vietnamese law, and at the same time compare and contrast the
provisions of Vietnam's civil law and the law. Chinese civil law on entering into
contracts, assessing compatibility points and differences in contracting in the civil
law systems of Vietnam and China. From there, some suggestions are proposed in
the process of building and perfecting the Vietnamese legal system on entering into
contracts

Keywords: contract, entering into a contract, Chinese law, Civil Code
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THUONG MAI HOA TAI SAN TRi TUE LA SANG CHE THEO PHAP
LUAT VIET NAM - SO SANH VGI PHAP LUAT TRUNG QUOC TIEP CAN
DUOI GOC PQ PHAP PIEN HOA
COMMERCIALIZATION OF INTELLECTUAL PROPERTIES IS PENTAL IN
VIETNAM LAW - COMPARISON WITH CHINESE LAW APPROACHES IN
THE VIEW OF LEGISLATION

Pé Thi Dign®

Tom tit: Thuong mai hda sang ché 1a mot phan trong chuyén giao cong nghé,
va khi muén s¢ hitu nhitng cong nghé tién tién, nhitng sang ché da dugc cap bang
doc quyén ludn 1a sy quan tdm hang dau. Thuong mai hda thanh céng sang ché, tao
diéu kién thuc day hoat dong nghién ctiru chuyén giao va phat trién cong nghé. Pay
la van dé dugc nhiéu qubc gia quan tdm, dau tu hd trg vé mat chinh sach, phap Iy,
trong d6 c6 Viét Nam va Trung Quédc. Chinh vi vay, trong bai viét tac gia tim hiéu
vé quy dinh cua phép luat Viét Nam vé thuong mai hda sang ché, trong twong quan
so sanh vai phap luat Trung Quéc tiép can dudi goc do phap dién hoa.

Tir khoa: thuong mai hoa; tai san tri tug; sang ché; Trung Qudc; phap dién
hoa

Abstract:Commercialization of inventions is part of technology transfer, and
when it comes to owning advanced technologies, patented inventions are always a
top concern. Successfully commercializing inventions, creating conditions to
promote research, transfer and technology development. This is an issue that many
countries are interested in, investing in policy and legal support, including Vietnam
and China. Therefore, in the article, the author learns about the provisions of
Vietnamese law on the commercialization of inventions, in comparison with
Chinese law approached from the perspective of codification.

Keywords: commercialization; intellectual property; invent; China;

codification

* ThS., Truong Dai hoc Luat, Pai hoc Hué; Email: diendt@hul.edu.vn.

11



PHAP PIEN HOA CHE PINH QUYEN HIEN, NHAN MO,
BO PHAN CO THE NGUOI VA HIEN, LAY XAC
TRONG PHAP LUAT DAN SU VIET NAM
LEGALIZATION OF THE RIGHT TO DONT, RECEIVE TISSUES,
HUMAN BODY PATS

Doan Thi Ngoc Hai"

Tom tit: Bai viét phan tich phap dién hoa ché dinh quyén hién, nhan mé, bo
phan co thé ngudi va hién, lay xéac trong phap luat dan sy Viét Nam véi nhiing noi
dung cu thé nhu: Su can thiét phai phap dién hoa ché dinh quyén hién, nhan md, bo
phan co thé nguoi va hién, lay xac tai Viét Nam; Tién trinh phap dién hoa ché dinh
quyén hién, nhan md, b phan co thé ngudi va hién, lay xéc trong phap luat dan sy
Viét Nam; thanh tuu cia mét s6 qudc gia chau A trong viéc phap dién hoa ché dinh
quyén hién, nhan mé, bo phan co thé nguoi va hién, lay xéc, trén co s d6 dua ra
mét s6 kinh nghiém c6 gia tri tham khao ddi véi hoat dong phap dién hoa phap luat
dan su néi chung va phap dién hoé noi dung ché dinh quyén hién, nhan mé, bo phan
co thé ngudi va hién, lay xac tai Viét Nam.

Tir khod: Phap dién hoa, ché dinh, quyén hién, nhan md, bo phan co thé ngudi
va hién, lay xac, phap luat dan su, Viét Nam.

Abstract: The article analyzes the codification of the right to donate, receive
tissues and organs, and donate and collect corpses in Vietnamese civil with specific
contents such as: The need to codify legal provisions adjust the right to donate,
receive human tissues and organs and donate and collect corpses in Vietnam; the
work of codifying the right to donate and receive huma tissues and organs and to
donate and collect corpses in Vietnams Civilaw; achievemwnts of some Asian
countries in codifying the legal provisions governing the right todanate; receive

tissues and organs, and donate and collect corpses, on that basis, some valuable

* ThS. NCS., Truong Dai hoc Luat Ha Noi; Email: doanngochainb@gmail.com.

Bai viét la két qua nghién ctru trong khudn kho dé tai Luan &n Tién si “Quyén hién, nhan mé, bo phan co thé
nguoi va hién, 1y xac theo quy dinh phéap luat dan sy Viét Nam” ma téc gia dang thuc hién tai Truong Dai
hoc Luat Ha Noi.
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experiences are presented reference for the codification of civil law in general and
the codification of the right to donate, receive human tissues and organs, and donate
and collect corpses in Vietnam.

Keywords: Codification, the right to donate, receive tissues and organs, and
donate and collect corpses, Civil Law, Vietnam.
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SU KHAC BIET GIUA CHE PINH HQP PONG VO HIEU THEO BQ LUAT
DAN SU TRUNG QUOC 2020 VA BQ LUAT DAN SU VIET NAM 2015
DIFFERENCE BETWEEN VOID CONTRACTS UNDER THE CHINESE CIVIL
CODE 2020 AND VIETNAMESE CIVIL CODE 2015

Nguyén Thi Hué"
Nguyén Thi Hoai*"

Tom tit: Trong noi dung bai nghién ctu ndy, nhém tac gia tap trung phan tich
va binh luan ché dinh hop ddng v hiéu theo B luat Dan sy Trung Qudc 2020 dudi
c4c khia canh sau: (1) Tong quan vé hop dong vo hiéu; (2) Cac truong hop vo hiéu
hop d6ng; (3) Céc loai hop dong vé hiéu; (4) Cac truong hop twong tu vo hiéu hop
dong; (5) Hau qua phap ly caa hop dong vo hiéu va (6) Kinh nghiém cho viéc hoan
thién phap luat vo hiéu hop dong o Viét Nam. Cung vai viéc phan tich cac quy dinh
cua Bo luat Dan sy Trung Quéc 2020 vé hop ddng vé hiéu, nhom tac gia dong thoi
so sanh vai noi dung tuong ng cua Bo luat Dan su Viét Nam 2015.

Tir khoa: hop ddng vo hiéu, Bo luat Dan sy Trung Qudc 2020, Bo luat Dan sy
Viét Nam 2015.

Abstract: In the content of this study, the authors focus on analyzing and
commenting on the void contract under the Chinese Civil Code 2020 rely on aspects
listed below: (1) Overview of null contract; (2) Classification of void contract; (3)
Types of void contract; (4) Similar cases of void contract; (5) Legal consequences
of null contract; and (6) Experience for perfecting the Vietnamese legislation on
void contract. Along with analyzing the provisions of the Chinese Civil Code 2020
on void contracts, the authors also compared them with the corresponding content
of the Vietnamese Civil Code 2015.

Keywords: Void contract, Chinese civil code 2020, Vietnamese civil code 2015

* TS., Trudng Pai hoc Kinh té Quéc dan; Email: huelkt@gmail.com.
* ThS., Truong Dai hoc Cong doan; Email: hoant@dhcd.edu.vn
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NGHIEN CUU SO SANH CHE TAI AP DUNG TRONG TRUONG HQP VI
PHAM HQP PONG THEO BQ LUAT DAN SU TRUNG QUOC VA VIET
NAM - PE XUAT CHO VIET NAM
COMPARATIVE STUDY ON CHINESE AND VIETNAMESE REMEDIES FOR
BREACH OF CONTRACT UNDER THE CIVIL CODE — IMPLICATIONS FOR
VIETNAM
Pd Thi Anh Hong®
Nguyén Thi Thu Uyén™

Tom tit: Ngay 28/05/2020, Pai hoi dai biéu nhan dan toan qudc Trung Quéc lan
thir 13 va Uy ban toan quéc Hoi nghi hiép thuong chinh tri nhan dan Trung Qudc lan
thir 13 da thong qua Bo luat Dan sy dau tién cia Trung Qudc. Quyén Ba vé luat hop
dong 1a quyén dai nhat trong s6 bay Quyén cua Bo luat dan su va chiém hon 40%
cac diéu khoan cua Bo luat voi 29 chuong va 526 diéu. Vi bdi canh nén kinh té
Trung Qudc da phat trién dang ké vé quy mo va mirc do phire tap, viéc thay thé va
stra d6i phap luat vé ché tai ap dung trong trudng hop vi pham hop dong tai Trung
Qudc 1a tat yéu. Cac hinh thirc giao dich méi lién quan dén thuong mai, dau tu va
dich vu ngay cang tr& nén quan trong trong nén kinh té va xi hoi dang thay d6i
nhanh chong. Nhitng phét trién vé cong nghé va thuong mai dién tir & Trung Qudc
d3 1am phat sinh cac vain dé phap 1y chua dugc diéu chinh diy du trong luat hién
hanh lién quan dén céc ché tai a4p dung trong truong hop vi pham hop dong. Véi
su twong dong vé kinh té va chinh tri cua Viét Nam va Trung Qudc, viéc nghién
ctru so sanh vé ché tai 4p dung trong trudng hop vi pham hop ddéng cua hai nuée
s& gop phan cung cip cac kinh nghiém quy bau cho viéc phap dién hoa phap luat
dan su cua Viét Nam.

Tir khéa: ché tai, vi pham hop déng, B6 luat Dan su Trung Qubc, Bo luat

Dan su Viét Nam

* ThS. NCS., Truong Dai hoc Luat Ha Ngi; Email: anhhongdo22@gmail.com
** CN., Cong ty Luat TNHH MTV Nguyén Bui va Cong su; Email: nguyenthuuyen342000@gmail.com.
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Abstract: China's first Civil Code was adopted by the National People's
Congress Standing Committee and the National Committee of the 13™ Chinese
People's Political Consultative Conference on 28" May 2020. Consisting of
Twenty-nine chapters and 526 articles, Book Three on Contract Law is the longest
of the seven books of the Civil Code and accounts for more than 40% of the
provisions of the Code. Given the fact that China's economy has grown
significantly, the amendment of the law on remedies for breach of contract in
China is inevitable. Modern forms of transactions involving trade, investment and
services play important roles in a rapidly changing economy and society.
Innovative technological developments and e-commerce in China have given rise
to legal issues that have not been sufficiently governed in the current law
regarding remedies for breach of contract. Given the economic and political
similarities between Vietnam and China, the research of the two countries'
remedies for breach of contract from comparative perspective will provide
experiences for Vietnam Civil law’s codification.

Keywords: remedies for breach of contract, China's Civil Code, Vietnam's
Civil Code
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PHAP PIEN HOA PHAP LUAT DAN SU VIET NAM VE QUYEN BAO VE
DU LIEU CA NHAN, NGHIEN CUU SO SANH VOI
PHAP LUAT TRUNG QUOC
THE CODIFICATION OF VIETNAM'S CIVIL LAW GOVERNING THE
RIGHTS TO PERSONAL DATA PROTECTION AND COMPARATIVE
ANALYSIS WITH CHINESE LAW
Nguyén Thij L& Huyén®
Nguyén Vin Phic"™

Tom tat: Quyén bao vé dir liéu ca nhan 1a mot quyén riéng tu co ban thudc
ché dinh quyén nhan than trong phap luat dan sy. Mic du hé théng phap luat dan su
Viét Nam da c6 nhitng quy dinh nham phap dién hoa quyén riéng tu, nhung van con
thiéu nhitng quy dinh cuy thé lién quan dén quyén bao vé di lidu ca nhan. Trén co s
nghién ctru trong quan hé théng phap dién hoa cac quy dinh vé& quyén riéng tu va
bao vé dir liéu ca nhan trong Bo luat Dan sy Trung Qudc ndm 2020 va Luat bao vé
Thong tin ca nhan Trung Quéc nam 2021. Bai viét cd nhitng phan tich, danh gia
nhitng diém tuong déng va khéc biét trong nodi dung phap dién hda phap luat dan su
Viét Nam va Trung Qudc vé quyén bao vé dit liéu ca nhan. Tir d6 c6 nhirng dé xuét,
goi ma gop phan hoan thién hé théng phap luat dan su Viét Nam vé ché dinh quyén
nhan than lién quan dén quyén bao vé dit liéu ca nhan.

Tir khoa: Phap dién hoa; Bo luat dan su; quyén riéng tu; bao vé dir liéu ca
nhan.

Abstract: The right to protect personal data is a fundamental privacy right
under the moral rights regime in civil law. Although Vietnam's civil legal system
contains provisions to codify privacy rights, the right to protect personal data is still
not specifically covered by those provisions. based on a comparison of the 2020
Chinese Civil Code and the 2021 Law on the Protection of Personal Information of

China's codified system of privacy and personal data protection laws. The process

* TS., Trudng Pai hoc Luat, Pai hoc Hué; Email: huyenntl@hul.edu.vn.
" ThS., Truong Pai hoc Luat, Dai hoc Hué; Email: phucnv@hul.edu.vn
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of codifying the rights to privacy protection under Vietnamese and Chinese civil
law has been examined for both similarities and differences. Since then, numerous
suggestions have been made to help improve Vietnam's civil legal system with
regard to the institution of moral rights associated with the right to protect personal
data.

Keywords: Codification, the Civil Code, privacy, protect personal data.
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PHAP PIEN HOA LUAT HON NHAN VA GIA PINH VOI
CAC VAN BAN CO LIEN QUAN VE CHE PINH MANG THAI HO
VA KIEN NGHI HOAN THIEN
CODIFICATION OF MARRIAGE AND FAMILY LAW WITH RELATED
DOCUMENTS ON THE INSTITUTION OF SURROGACY AND
RECOMMENDATIONS

Nguyén Thij L& Huyén®

o = kK

Nguyén Son Hai

Tom tat: Mang thai ho vi muc dich nhan dao 13 quy dinh mang tinh nhan vin
trong hé théng phép luat Viét Nam. Quy dinh ndy nhiam tao diéu kién cho céc cap
vo chong khéng thé sinh con ty nhién van c6 co hoi c6 con cing huyét thong véi
ho. Tuy nhién, do day 1a mot quan hé phap luat méi duoc ghi nhan va bao vé trong
Luat Hon nhan va gia dinh (HN&GD) nam 2014 ciing nhu cac van ban quy pham
phap luat khac c6 lién quan nén van con boc 16 nhiéu han ché, dic biét 1a tinh dong
bo véi cac quy pham phap luat co lién quan. Vi vay, trong pham vi bai viét nay, tac
gia phan tich nhitng mau thuan giira quy dinh cua Luat HN&GD niam 2014 véi cac
quy dinh c6 lién quan vé mang thai ho va kién nghi hoan thién nham dap tng yéu
cau phap dién hoé phép luat Viét Nam.

Tir khod: phap dién hoa, mang thai ho, mang thai ho vi muc dich nhan dao

Abstract: Altruistic surrogacy, is a humane regulation in Vietnamese legal
system, aims to create conditions for intending couple who suffer from infertility
still have same blood children. However, this is a new legal relationship recognized
and protected in Marriage and Family Law 2014 as well as other relevant legal
documents, it still reveals many limitations, especially the synchronization with
relevant legal regulations. Therefore, within the scope of this article, the author

analyzes the contradictions between the provisions of the Law on Marriage and

* TS., Trudng Pai hoc Luat, Pai hoc Hué; Email: huyenntl@hul.edu.vn.
** ThS., Trudng Pai hoc Luat, Pai hoc Hué; Email: hains@hul.edu.vn

19



Family in 2014 and regulations on surrogacy, from there, proposes improvements to
meet the requirements of the codification of the law in Viet Nam.

Keywords: Codification, surrogacy, altruistic surrogacy
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PHAP PIEN HOA CHE PINH
CHE PO TAI SAN CUA VQ CHONG O VIET NAM
CODIFICATION OF RULES ON THE MATRIMONIAL PROPERTY
REGIME IN VIETNAM

Ngo Thanh Huong”

Tom tit: Phap dién hoa 1a mot “xu hudng” trong hoat dong 1ap phép dién ra ¢
nhiéu qubc gia trén thé gisi. Nhitng gia tri cua phap dién hod dwgc dam bao bai
chinh lich sir. Theo d6, phap dién hod chinh 1a giai phap cho tinh trang nhiéu quy
dinh phuc tap, rac rbi cung ton tai, mang lai loi ich cho ca nguoi dan va hé thong co
quan tu phap. Viéc nghién ciru qué trinh phap dién hoa c6 ¥ nghia quan trong doi
véi hoat dong xay dung va giai thich phap luat.

O Viét Nam, hoat dong phap dién hod luat tu, trong d6 c6 luat hén nhan va gia
dinh luon dugc quan tdm. Trong pham vi bai viét nghién ciru qué trinh phéap dién
hoa ché dinh ché do6 tai san cua vo chong ¢ Viét Nam thong qua phuong phap
nghién ctu lich sir, nghién ctru so sanh, phan tich va tong hop dé 1am sang té nhiing
van dé: (i) Iy do phéap dién hoa ché dinh ché do tai san cua vo chong; (ii) quan diém
phap dién hoa ché dinh ché do tai san cua vo chong; (iii) ki thuat phap dién hoa va
(iv) nhitng quy pham phap luat dugc phap dién hoa. Trén co s d6, bai viét dua ra
mot s6 két luan co lién quan.

Tir khod: phap dién hoa, ché d6 tai san cua vo chong, phap dién hoa ché do
tai san vo chong, phap dién hoa ché do hon san.

Abstract: Codification is a trend in legislative activities taking place in many
countries around the world. The values of codification are proven by history itself.
Codification is the solution to the situation where many complex and troublesome
regulations coexist, bringing benefits to both the people and the judicial system. The
study of the codification process has important implications for the construction and

interpretation of the law.

* TS., Trudng Pai hoc Luat, Pai hoc Quéc Gia Ha Noi
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In Vietnam, the codification of private law, including the law on marriage and
family, always garners great attention. This paper studies the process of codifying
rules on the matrimonial property regime in Vietnam through the methods of
historical research, comparative research, analysis, and synthesis to clarify the
following issues: (i) the reason for codifying rules on the matrimonial property
regime; (ii) the approach to codifying rules on the matrimonial property regime; (iii)
codification techniques, and (iv) codified legal rules. From there, the paper makes

some relevant conclusions.
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HOW NOT TO CODIFY THE LAW OF OBLIGATIONS: AN ANALYSIS
OF STRUCTURAL PROBLEMS IN THE 2015 CIVIL CODE OF VIETNAM
Tran Kien®

Ho Nam Pham™

*

Lu Quynh Anh Nguyen™

Abstract: This article attempts to explore and analyse a number of seriously
structural problems in relation to the law of obligations codified in the 2015 Civil
Code of Vietnam. Six main problems are defined and discussed in this article from
the code model, structure to overlapping provisions. These problems appear as the
result of various reasons, most notable are a conflict between the orthodox socialist
legality and the newly revived civil law tradition in the country. In addition, the
problem of mixed legal transplantation whence Vietnam tried to learn and import
distinctively differed solutions from various foreign systems including both civil
law and common law traditions also contribute to the failed codification. The
inclusion of new phenomena, rapidly changing relations into the civil code without
informed and full discussions also makes it unstable. Last but not least, a lack of
original civilian legal science in terms of codification philosophy, structure,
techniques, and expression is equally attributable to the problems. These problems
might not only make the Civil Code ineffective with internal conflicts and
incoherencies. They might also affect dispute settlement adjudications and create
unjust, injustice results.

Keywords: Vietnam, Civil Code, Law of Obligations, Codification, Problems.
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SO SANH PHAP LUAT HOP PONG VIET NAM VA TRUNG QUOC
COMPARISON BETWEEN VIETNAMESE AND CHINESE CONTRACT LAWS

Vo Phudéc Long”

Tom tat: Civil Code of the People’s Republic of China (“Civil Code”) 1a “B6
luat dan su” dau tién ké tir naim 1949, mot dau mdc trong dai trong qua trinh phat
trién cua luat tu & Trung Qubc. Mot s6 nha binh luan d3 viét rang Bo luat Dan sy
Phap nim 1804 1a B luat cua thé ky 19, va BGB (PUC) B¢ luat cua thé ky 20,
trong khi Bo luat Dan su Trung Quéc s& dugc coi nhu Bo luat cua thé ky 211, Hon
nita, trong cac quéc gia trén thé gisi khong nhiéu qudc gia c6 nhiéu diém tuong
doéng nhu Viét Nam va Trung Quéc vé nhiéu mit cia doi song xa hoi. Viét Nam co
kim ngach thuong mai chiém ty trong rat cao (2020: 133,1 ty USD)?véi Trung Quéc
an dang sau l1a hop dong giira doanh nhan hai nuéc. Trung quéc mé cia thi trudng
sém hon Viét Nam khong nhiéu nhung vai thi truong khong 16 cua nhiéu quéc gia
phét trién da tac dong rat 16n vao sy thay doi tién bo caa hé thong phap luat Trung
Hoa, trong d6 co su thay d6i kinh ngac vé phép luat hop dong. Do d6, viéc so sanh
phap luat vé hop ddng giira Viét Nam va Trung Quéc khong chi hd trg thuc day
hoat dong thuong mai cia doanh nhan hai nuéc ma con gop phan hoan thién phap
luat hop ddng Viét Nam hién hanh.

Tir khoa: hop dong, dan sy, Bo luat dan sy Trung québc (civil code).

Abstract: The Civil Code of the People’s Republic of China (“Civil Code”) is
China’s first civil code since 1949. This is a significant landmark in the
development of private law in China. Some commentators noted that whilst the
French Civil Code 1804 was the Code of the 19" century, the BGB (Germany) of
the 20" century, the Chinese Civil Code shall be regarded as the Code of the 21%

century. Among several countries worldwide there are no two countries with such

ThS.NCS., Khoa luat, Dai hoc Kinh té Thanh phd HS Chi Minh (UEH), Email:
phuoclong_law@ueh.edu.vn
Y Em. Prof. Dr. Jacques H. Herbots (2021), The Chinese new Civil Code and the law of contract, p.715,
https://www.law.kuleuven.be/apps/jura/public/art/57n3/herbots.pdf.
2 Bo cong thuong(2021), Béo céo xudt nhép khdu Viét Nam 2020, Nha xuét ban céng thwong, Tr 85
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many similarities in social lives as Vietnam and China. Vietnam has a very high
proportion of trade turnover (as of 2020: 133,1B USD) made possible by contracts
between traders from the two countries. Although China had not opened its market
any sooner than Vietnam, the enormous markets of many developed countries
affected greatly to the breakthrough changes in the Chinese legal system, and with it
the astonishing change in contract laws. Hence the comparison between Vietnamese
and Chinese contract laws not only serves as the motivation for trading activities
between traders from the two countries, it also helps refine the current Viethamese
contract law.

Keywords: civil, contract, Chinese civil code
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PHAP PIEN HOA PHAP LUAT VE GIAO DICH PIEN TU GOP PHAN BAO
PAM QUYEN LQI CUA CAC BEN TRONG QUAN HE DAN SU
CODIFICATION OF E-TRANSACTIONS LAW CONTRIBUTE TO

ASSURANCE OF THE RIGHTS OF THE ACTORS IN CIVIL RELATIONSHIPS

Pham Hoang Linh*
DPai Thi Thanh Giang™

Tém tit: Giao dich dién tir (GDDT) dang trd thanh sy lya chon wu tién d6i
v6i cha thé khi tham gia cac giao dich dan sy. Luat GDDT nam 2005 da tao co so
phap 1y quan trong trong viéc diy manh ng dung cong nghé thong tin, gép phan
nang cao hiéu qua phat trién kinh té-xa hoi. Khang dinh vai tro to 1on ciia né, Bo
luat dan sy (BLDS) nam 2015 da ghi nhan GDDT la mét trong cac hinh thirc cta
giao dich dan syl. Tuy nhién, cac quy dinh vé GDDT dén nay van chua dap ng
duoc nhu cau thyc tién nhu vé mac d6 tin cay va chi sb an toan trong giao dich; gia
tri phap 1y, bao vé quyén loi ngudi tiéu dung,...hay nhu trén thuc té loai hop dong
dién tr duoc sir dung kha phd bién nhung BLDS nim 2015 van thiéu cac quy dinh
lién quan dén loai hop dong nay. Picu d6 dd dan dén khé khin trong thi hanh phép
luat; anh huéng dén quyén loi cta cac cha thé tham gia GDDT. Vi vy, bai viét s&
chi ra cac bat cap, han ché ciia phap luat GDPT dé tir d6 chi ra mot sd giai phap,
kién nghi nham phap dién hoa phap luat vé GDDT.

Tir khoa: Phap dién hoa Bo luat Dan sy, giao dich dién tir, bao dam quyén loi

Abstract: Electronic transactions (ET) are becoming the preferred choice for
subjects when participating in civil transactions. Electronic Transactions Law 2005
created an important legal basis in promoting the application of information
technology, contributing to improving the efficiency of socio-economic
development. Affirming its great role, the Civil Code 2015 has recognized ET as

one of the forms of civil transactions. However, regulations on ET so far have not

* TS., Trudng Pai hoc Ngoai ngir - Tin hoc thanh phé Hd Chi Minh; Email: linh.ph@huflit.edu.vn.
" HVCH., Vién Nghién ciru phat trién thuc hanh phap luat (CLD); Email: viencld@gmail.com.
! pidu 119 B6 luat dan sy nam 2015
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met practical needs such as reliability and safety index in transactions; legal value,
protection of consumers' interests;... or in fact, the type of electronic contract is
quite popular, but the Civil Code 2015 still lacks provisions related to this type of
contract. That has led to difficulties in law enforcement; affecting the interests of
participants in higher education. Therefore, this article indicates problems of
Electronic Transactions Law and suggests some solutions to codify the law.

Key words: Codification of Civil Code, electronic transactions, guaranteed
rights
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PHAP PIEN HOA CHE PINH HQP PONG
TRONG PHAP LUAT DAN SU VIET NAM
CODIFICATION OF CONTRACTS IN VIETNAM CIVIL LAW

Kiéu Thi Thuy Linh"

Tom tit: Trong phép luat dan sy (con duoc goi 1a luat tu) cua Viét Nam, ché
dinh hop dong dugc danh gia 1a mot ché dinh twong ddi hoan thién. Pay 1a két qua
tat yéu cua qua trinh phap dién hod nghiém tdc, cau thi caa nha 1am luat. Bai viét
trong tdm nghién ciru mot s6 van dé ly luan vé phap dién hoa ché dinh hop dong,
phan tich lugc sir phap dién hoé trong phap luat dan sy Viét Nam. Bai viét ciing di
vao danh gia cc thanh tuu, thach thirc va dua ra cac kién nghi, giai phap cho viéc
phap dién hoa ché dinh hop dong trong phép luat dan sy Viét Nam & giai doan tiép
theo dam bao muc tiéu phat trién bén viing, pht hop véi yéu cau doi séng kinh té -
xa hoi.

Tir khoa: Ché dinh hop dong, phap dién hod, phap luat dan su Viét Nam.

Abstract: In civil law (also known as private law), the contract institution is
considered relatively complete. It is an inevitable result of the stringent and
demanding codification process. This paper focuses on researching theoretical
issues and the history of codification in Vietnam Civil law. The author also analyzes
achievements and challenges and makes recommendations and solutions for
contractual codification for sustainable development in line with the requirement of
socio-economic life in Vietnam.

Key words: Contract institutaion, codification, Vietnam Civil Law.

*TS., Hoc vién Phu nit Viét Nam; Email: linhktt@vwa.edu.vn.
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PHAP PIEN HOA PHAP LUAT SO HUU TRI TUE
VE NHAN HIEU O VIET NAM
LEARN INTELLECTUAL PROPERTY LAW
ABOUT BRANDS IN VIETNAM

Doan Dirc Luong”

Tém tit: Qua trinh phap dién hoa phap luat so hitu tri tué & Viét nam néi
chung va vé& nhdn hiéu noi riéng trén co s& hoan thién hé thdng phap luat dap tmg
yéu cau ndi tai va hoi nhap quéc té. Céc quy dinh vé s& hitu tri tué & Viét Nam duoc
quan tdm tir nhitng nam 1986 (Pai hoi Pang Cong san Viét Nam lan thtr VI) va dic
biét tir khi Hién phap nim 1992 duoc ban hanh. Bai viét tip trung nghién ctru phap
dién hoa phap luat vé quyén so hitu tri tué dbi voi nhin hidu qua cac thoi ky (trude
nam 1989, tr nam 1989 dén nam 2005, tir 2005 dén nam 2021 va tir nidm 2022).
Trén co s& d6 chi ra diéu kién, yéu cau cta phap dién hoa phap luat vé& van dé nay
dap g sy phat trién kinh té xa hoi, hoi nhap qudc té.

Tw khéa: phap dién hoa, quyén s& hiru tri tué, nhan hiéu

Abstract: The process of codifying intellectual property law in Vietnam in
general and on trademarks in particular on the basis of perfecting the legal system to
meet internal requirements and international integration. The provisions of
intellectual property in Vietnam have been concerned since 1986 (the 6th Congress
of the Communist Party of Vietnam) and especially since the 1992 Constitution was
promulgated. The article focuses on codifying the law on intellectual property rights
for trademarks through periods (before 1989, from 1989 to 2005, from 2005 to 2021
and from 2022). On that basis, the conditions and requirements of the legal
codification on this issue are shown to meet the socio-economic development and
international integration.

Keywords: codification, intellectual property rights, trademarks.
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NHU CAU PHAP PIEN HOA PHAP LUAT HQP PONG PAP UNG YEU
CAU NHA NUOC PHAP QUYEN TAI VIET NAM HIEN NAY
THE NEED TO CODIFY THE CONTRACT LAW TO MEET THE
REQUIREMENTS OF THE RULE OF LAW IN VIETNAM TODAY
Lé Quynh Mai”
Tran Thi Viét HA™

Tom tit: Nhimg nim dau caa DOl MOI, mét loat cac van ban diéu chinh
quan hé hop dong di duoc ban hanh, day 1a nhitng bude di 1ap phap quan trong dé
khang dinh vai tro dic biét quan trong cua ché dinh hop dong trong phap luat dan su
Viét Nam. Dong thoi, thé hién su quyét tam caa Viét Nam trong viéc xay dung Nha
nuéc phap quyén va mot nén kinh té thi truong dinh huéng x& hoi chi nghia, han
ché su can thiép ctia Nha nudc vao cac giao dich dan su. Tuy nhién, viéc trién khai
thi hanh B¢ luat dan sy nim 2015 da dit ra nhiéu vén dé dam bao sy hai hoa cua hé
thong phap luat va doi hoi phéap luat hop dong trong cac luat chuyén nganh can co
su thdng nhat, ddng bo. Bai viét nay sé tap trung 1am rd nhimg thay doi trong phép
luat hop déng & Viét Nam, ra soat mot sé noi dung bat cap vé ly luan va ky thuat
lap phép trong hé théng phap luat hop dong; tir 46, dua ra kién nghi, dé xuat cho
viéc hoan thién phap luat hgp dong caa Viét Nam pht hop véi thuc tién, khac phuc
khoang trong phap luat dé Bo luat dan su thuc su 13 cong trinh phap dién hoa d6 s6,
dat khung phéap ly cho kinh té thi truong va Nha nudc phép quyén & Viét Nam trong
thoi gian toi.

Tir khoa: Bo luat dan su 2015, phép luat hop dong, nha nudc phap quyén

Abstract: In the early years of Doi Moi, a series of documents adjusting
contract relations were issued, these are important legislative steps to affirm the
especially important role of contract institutions in Vietnamese Civil Law. At the
same time, demonstrates Vietnam's determination to build the rule of law State and

a socialist-oriented market economy, limiting the State's interference in civil

* Trudng Dai hoc Luat, Pai hoc Quéc gia Ha Noi; Email: mailg.hlu@gmail.com.
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transactions. However, the implementation of the 2013 Constitution and the 2015
Civil Code has raised many issues to ensure the harmony of the legal system and
requires the contract law in specialized laws to be uniform and synchronized with
the provisions of the Civil Code 2015. This article will focus on clarifying changes
in contract law in Vietnam, and reviewing some inadequacies in legal theory and
techniques in the contract legal system; from there, make recommendations and
proposals for the improvement of Vietnam's contract law following practice,
overcoming the legal gap so that the Civil Code is a massive codification work,
laying the legal framework for the market economy and the Rule of Law in Vietham
in the coming years.

Keywords: Civil Code 2015, the contract law, the rule of law.
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VIETNAMESE CONTRACT LAW: WAVES OF CODIFICATION
Do Giang Nam,

Abstract: Corresponding to the profound social, political and economic
changes in Vietnamese society, Vietnamese contract law has experienced
fundamental changes since the official endorsement of the Renovation (Doi Moi)
era in 1986. The reform of modern Vietnamese contract law for the past 30 years
can be divided into two basic periods. The first period is from 1989 to 2005, starting
with the introduction of the 1989 Ordinance on Economic Contracts and terminating
with the promulgation of the 2005 Civil Code. The second period is from 2005 to
present, during which Vietnamese contract law witnesses the promulgation of the
Civil Code 2015 together with the continuation of the 2005 Commercial Law and
the 2010 Law on Consumer Protection. This paper argues that while the first wave
of codification was successful to establish and shape the freedom of contract as one
of the fundamental principles of Vietnamese contract law, the second wave should
focus more on the questions of whether and how to strike a balance between the

paradigms of freedom of contract and protection of weaker party.

* Dr., School of Law- VNU; Email: dogiangnam44@gmail.com.
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PHAP PIEN HOA PHAP LUAT DAN SU O VIET NAM TU GOC NHIN POl
SANH VOI PHAP PIEN HOA LUAT TU CUA QUOC TE
CODIFICATION OF CIVIL LAW IN VIETNAM: COMPARATIVE APPROACH
FROM CODIFICATION OF INTERNATIONAL PRIVATE LAW

Lé Thi Nga”

Tom tat: Bai viét tap trung phén tich phap dién hoa dudi goc do tiép can lich
sir phap dién hoa linh vyuc phép luat dan sy ¢ Viét Nam trén co s¢ d6i sanh véi cac
truyén thong phéap dién hoa quédc té trong linh vuc nay. Trén co sé nhan dién nhitng
dic diém cua hoat dong phap dién hoa trong linh vuc luat dan sy ¢ Viét Nam dé rut
ra nhitng bai hoc kinh nghiém gép phan vao qué trinh xay dung va hoan thién phap
luat.

Trong bai viét nay, thuc hién danh gia tai liéu tir cac nguon dir liéu tha cap
khac nhau, nhu: cac bai bao hoc thuat, van ban quy pham phéap luat, bao céo, du an
nghién ciru lién quan dén phép luat dan sy va su phat trién cua phap luat dan su, tir
d6 dua ra mot cai nhin tong quan vé phap dién hda phép luat dan sy & Viét Nam.

Tir khoa: Phéap dién hoa; Phap luat dan su; Viét Nam.

Abstract: The article focuses on analyzing the civil law codification on the
basis of comparison with international codification traditions from the perspective
of approaching the history of codification of civil law in Vietnam. From identifying
the characteristics of codification activities in the field of civil law in Vietnam to
provide conclusions and experiences as reference to facilitate the law developments
and improvements.

In this article, we made a literature review from the different sources of
secondary data, such as: academic articles, legal normative documents, reports,
research projects relating to civil law and civil law’s development. Through the data
collected, we gave an overview of codification civil law in Vietnam.

Keywords: Codification, Civil Law, Vietnam.
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DATA OWNERSHIP CODIFICATION:
A QUESTION OF POSSIBILITY AND NECESSITY
P6 Giang Nam”
Pao Trong Khoi

Abstract: Data, “the new oil in the digital age”, has been perceived as one of
the most valuable resources in this century. Efforts have been made to consider data
as an object of property law, or in other words, to “propertize” data and codify data
ownership into property law. However, the foremost questions to ask are what data
truly is and whether it allows property rights to be set on. The answers to these
crucial questions will lay the groundwork and pave the way for any future
construction of the entire data ownership regulatory system if possible. This article
tries to define data from both legal and other sciences’ perspectives before
generalizing the cores of property law to find general and comparable conditions for
something to be categorized as property. The data will be examined under such a
legal framework to figure out whether data could be an object of property rights.
The last part concludes and proposes some notes for our property law when
addressing the challenges of this modern object.

Keywords: data, ownership, property, real rights, codification
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A COMPARATIVE ANALYSIS OF CODIFICATION OF STANDARD
FORM CONTRACT IN VIETNAM AND TAIWAN
Truong Huynh Nga”

Abstract: Compared with traditional style of contract, standard form contract
has improving transaction efficiency in time and convenience, thus it has become
widely used in the modern market. However, because of the characteristics of a
party have no chance to negotiate, business operators may inevitably take advantage
of their superior position to formulate terms that are beneficial to themselves and
detrimental to other party, such as exemption clauses, loss of rights clauses, and
aggravated liability clauses, thus it is necessary to regulate standard form contract to
prevent the abuse of contract freedom and protect the weaker party. Both Taiwan
and Vietnam adopt a dual-track system of standard form contract, which are based
on general transactional relations and consumer relations with differences in their
applicable rules. All of which are designed to prevent those in a dominant position
from abusing their right to pre-determine contract terms. It is worth noting that the
formalized contract in Taiwan includes both the formalized contract clause and the
individual negotiation clause. If there is a conflict between the formalized contract
terms and the individual negotiation terms, the conflicting part is invalid, which
shows that Taiwan's civil law attaches great importance to the autonomy of private
law and the sincerity of the parties. In Vietnam, there is the concept of general
transaction conditions in Vietnamese law, the content of which is similar to the
standard form contract, but not exactly the same. Therefore, determining the
relationship between the two is an important issue in Vietnam to clear the structure
of the contractual rules.

Keywords: standard form contract, codification, legal comparison, Vietnam

law, Taiwan law
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CAC VAT QUYEN NGOAI QUYEN SO HUU
TRONG PHAP PIEN HOA LUAT DAN SU O VIET NAM
REAL RIGHTS OTHER THAN OWNERSHIP
IN THE CIVIL LAW CODIFICATION IN VIETNAM

Vii Lan Phuong”

Tom tat: Bai viét gioi thiéu mé hinh vat quyén, dic biét 1a cac vat quyén
ngoai quyén so hitu trong cac Bo luat Dan sy cua Viét Nam. Cac Bo luat Dan su
nay duoc chia thanh hai nhém. Nhom tha nhat bao gom cac Bo luat Dan su duoc
ban hanh truéc nam 1975 theo mo hinh phéap dién hda luat dan sy cia Phap. Nnom
thir hai bao gom cac Bo luat Dan sy duoc ban hanh sau nim 1975 theo mé hinh
phap dién hoa luat dan sy caa Puc. Trong cac Bo luat Dan sy & nhom thir nhat, céc
vat quyén ngoai quyén so hitu dugc qui dinh kha day du. Bo luat Dan sy nim 1995
va Bo luat Dan sy nim 2005 khong qui dinh vé hé thdng céc vat quyén ngoai quyén
s& hitu, trir mot s6 qui dinh vé dia dich va cam cd, thé chap. Bo luat Dan sy nam
2015 c6 nhitng qui dinh vé vat quyén ngoai quyén sé hitu, nhung chua that sy hé
thong va day du. Trong twong lai, phap dién hoa luat dan sy o Viét Nam phai theo
huéng 1am rd hé thdng cac vat quyén ngoai quyén so hiru theo truyén théng Civil
Law.

Tir khoa: Phap dién hoa luat dan su; Bo luat Dan sy Viét Nam; vat quyén.

Abstract: The Article introduces to the model of real rights, especially real
rights other than ownership, in the Vietnamese Civil Codes. These Codes are
divided into two groups. The first includes Civil Codes promulgated before 1975
under the French model of civil law codification. The second includes Civil Codes
promulgated after 1975 under the German model of civil law codification. In the the
first group Civil Codes, real rights other than ownership had been quite completely
provided. Civil Code of 1995 and Civil Code of 2005 havenot provided the system

of real rights other than ownership, except some privisions for real servitude, pledge

* ThS., Nghién ctru sinh Luat dan su tai Truong Pai hoc Luat, Pai hoc Quéc gia Ha Noi;
Email: phuongvuvn2609@gmail.com
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and mortgage. The current Civil Code of 2015 has provisions for real rights other
than ownership but insufficiently and insystematically. In the future in Vietnam the
orientation of civil law codification is to clarify the system of real rights other than
ownership under the Civil Law Tradition.

Keywords: Civil law codification; Vietnamese civil code; real rights.
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QUA TRINH PHAP PIEN HOA QUYEN HUONG DUNG TRONG
BO LUAT DAN SU VIET NAM
THE PROCESS OF CODIFYING THE USUFRUCT RIGHT
IN THE VIETNAMESE CIVIL CODE

Nguyén Thi Vy Quy”

Tom tat: Bai viét nham tim hiéu va phan tich cac quy dinh vé quyén huong
dung, mot trong nhitng ché dinh méi dugc dua vao trong Bo luat Dan su nam 2015.
Trén co s& d6, bai viét cling rat ra nhitng két luan va kién nghi lién quan dén quyén
huong dung cé gia tri tham khao trudc xu thé phap dién hoa phap luat dan su o Viét
Nam, gop phan vao qua trinh xay dung va hoan thién phép luat dé phu hop véi thuc
tién hién nay.

Tir khoa: Phap dién hoa, quyén huang dung, Bo luat Dan sy.

Abstract: The article aims to learn and analyze the provisions on usufruct
right, one of the new regulations included in the 2015 Civil Code. On that basis, the
article also draws conclusions and recommendations related to usufruct right has a
reference value in light of the trend of codifying civil law in Vietnam, contributing
to the process of building and perfecting the law to suit current practice.

Keywords: Codification, usufruct right, Civil Code.
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PHAP PIEN HOA CHE PINH HQP PONG THEO MAU AP DUNG VO
NGUOI TIEU DUNG TRONG PHAP LUAT VIET NAM
CODIFICATION OF STANDARD FORM CONTRACTS WITH CONSUMERS
IN VIETNAMESE LAW

Nguyén Ngoc Quyén”

Tom tit: Hop dong theo miu ngay cang duoc to chire, c4 nhan kinh doanh wa
chudng stir dung khi giao dich véi nguoi tiéu dung do nhirng thuan tién ma n6 dem
t6i cho cac bén. Tuy nhién nguoi tiéu dung ciing c6 thé phai ganh chiu rai ro do
dang hop dong nay dem t&i nhu phai chap nhan cac diéu khoan khong hiéu ro noi
dung hay bi 4p dat thém cac nghia vu. Do d6, hop dong theo mau néi chung va hop
d6ng theo mau &p dung cho ngudi tiéu dung nodi riéng da duoc phép luat cha y diéu
chinh trong nhirg nam gan day dé dam bao quyén loi cho ngudi tiéu ding. Bai viét
nghién ctu vé qua trinh phap dién hoa ché dinh hop dong theo mau ap dung véi
nguoi tiéu dung va phan tich lugc sir phap dién hoa trong phép luat Viét Nam. Trén
co s& phan tich cac yéu té trong cong tac phap dién hod, bai viét dua ra mot vai binh
luan ciing nhu dinh huéng cho viéc thyc hién phap dién hoa ché dinh hop dong theo
mau ap dung véi ngudi tiéu dung.

Tir khoa: phap dién hoa; nguoi tiéu dung; hop dong theo mau; bao vé quyén
loi nguoi tiéu dung.

Abstract: Standard form contracts are increasingly being used by business
organizations and individuals when dealing with consumers because of the
convenience it brings to the parties. However, consumers can also bear the risks of
this type of contract, such as having to accept unclear terms or be imposed
additional obligations. Therefore, standard form contracts applied to consumers
have been adjusted by the law in recent years to ensure the interests of consumers.
The article studies the process of codification of standard form contracts institution

applied to consumers and analyzes the history of codification in Vietnamese law.

* ThS., Truong Dai hoc Luat Ha Noi; Email: quyen.nn@hlu.edu.vn.
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On the basis of analyzing the factors in the codification work, the article gives some
comments as well as orientations for the implementation of the codification of the
standard form contracts institution applicable to consumers.

Keywords: codification; consumers; standard form contracts; consumer
protection.
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THE CODIFICATION OF CIVIL LAW IN QUEBEC:
AN EXAMPLE FOR VIETNAM?

*

Sébastien Lafrance

Abstract: The Quebec legal system is one of the few hybrid legal systems of
the world that combines both common law and civil law. While the civil law regime
in Quebec is mainly inspired by the Napoleon Code, the Civil Code of France, it
still remains being influenced by the common law system, for example for its
extensive reliance on jurisprudence. As it is the case for Quebec, the French civil
code has also been heavily influential on the codification of the Vietnam’s civil
code. Vietnam’s use of legal transplants also shows the impact of other legal
systems on its own. In this paper, the author aims to brush an overview of the
Quebec civil law codification that includes some comparisons with the Vietnam
civil law regime.

Keywords: Civil law, Codification, Quebec, Canada, Vietnam.
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COMPARING MATRIMONIAL LAWS IN INDIA AND VIETNAM:
IS AUNIFORM CIVIL CODE NECESSARY?
Shruti Bedi”

Abstract: India secured its independence from the British rule in 1947.
Vietnam eliminated the presence of foreign military forces in 1975. Both countries
have faced adversity through subjugation. The similarity does not end here. The
family unit in both nations is given primary precedence and importance, as it is
considered to be the nucleus of the society. However, while Vietnam regulates
matrimony through the uniform code of Law on Marriage and Family, 2014, India
does not have a uniform code.

India is a secular country where different religions are practiced freely.
Matrimonial laws in India are governed by the personal laws of the parties
depending on their religion, codified under different statutes, viz. Hindu Marriage
Act, 1955; Muslim marriages under Muslim law; Indian Christian Marriage Act,
1872; Parsi Marriage and Divorce Act, 1936; and Special Marriage Act, 1954. This
paper will compare the status of matrimonial laws in India and Vietnam with an
attempt to answer the question as to whether it is advisable to reconcile different
personal laws under a uniform code for India.

Keywords: Uniform Civil Code (UCC), marriage, family, India, Vietnam,

religion, uniform.
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PHAP PIEN HOA CHE PINH BOI THUONG THIET HAI NGOAI HQP
PONG CUA PHAP LUAT VIET NAM, NGHIEN CUU SO SANH VOI
PHAP LUAT TRUNG QUOC
LEGAL INSTITUTION OF OFF-CONTRACT DAMAGE INSTITUTION

OF VIETNAM LAW, COMPARATIVE STUDY WITH
LAW OF CHINA

Nguyén Thi Hoai Thwong”

Tom tit: Trung Qudc va Viét Nam 1a hai quoc gia theo ché do xa hoi chu
nghia. Lich sir, van hoa, kinh té, X hoi ciing nhu phap luat cua hai qudc gia co
nhiéu diém twong ddng. Hién nay, Trung Qubc di xay dung luat riéng vé boi
thuong thiét hai ngoai hop dong (BTTHNHD), bén canh nhiing quy dinh chung
trong Bo luat dan sy Trung Quédc. Hé théng vin ban huéng dan vé BTTHNHD cua
Trung Quéc kha day da va hoan thién. Do do, nghién ctru, so sanh, danh gia phap
dién hoa cac quy dinh boi thuong thiét hai theo phap luat Trung Qudc dé hoc hai,
phap dién hoa ché dinh BTTHNHD cua phap luat Viét Nam 1a mot van dé co y
nghia thiét thyc.

Tir khoa: Bdi thuong thiét hai ngoai hop dong, phap dién hoa, luat Viét Nam,
phap luat Trung Quéc

Abstract: China and Vietnam are two socialist countries. The history, culture,
economy, society as well as the laws of the two countries have many similarities.
Currently, China has developed its own law on compensation for extra-contractual
damages, in addition to the general provisions in the Chinese Civil Code. China's
system of guiding documents on compensation for non-contractual damages is quite
complete and complete. Therefore, studying, comparing and evaluating the

codification of damage compensation provisions under Chinese law to learn and
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codify the institution of non-contractual damage compensation under Vietnamese
law is a problem which has practical significance.
Keywords: Compensation for non-contractual damage, codification,

Vietnamese law, Chinese law
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PIA DICH THEO PHAP LUAT CAC NUGC
— HUONG HOAN THIEN LUAT VIET NAM
EASEMENTS UNDER THE LAWS OF SOME COUNTRIES
— THE DIRECTION OF PERFECTING VIETNAMESE LAW
Lam Té Trang®
Tran Minh Chién*

Tom tit: Trén nguyén tic, chu sé hiru dugc ty do khai thac bat dong san cua
minh, nhung phai trén co s& ton trong quyén ty do khai thac bat dong san ciia ngudi
khac, dic biét 1a cac bat dong san lang giéng. Xuat phat tir nguyén tic do, luat La
M3 d3 giGi han quyén s hitu bai cac quyén cua cac chu s hitu bat dong san 1an
can. Pay ciing 1a sy khai dau cho hé théng phap luat cua cac qudc gia sau nay quy
dinh vé “quyén ddi vai bat dong san lién k&, con duoc goi voi mot thuat ngir ngan
gon hon 1a “dia dich”. Bai viét s& phan tich vé quyén ddi véi bat dong san lién ké va
dia dich trong luat La M4, luat cua Phéap, luat caa Campuchia va luat caa Viét Nam.
Trén co s& so sanh quyén ddi véi bat dong san lién ké va dia dich trong hé thdng
phap luat cac nudc, bai viét dé xuat hudng hoan thién cho luat dan su Viét Nam
hién hanh.

Tir khoa: dia dich, quyén d6i vai bat dong san lién ké, quyén sir dung han ché
bat dong san lién ké, La M4, Phap, Campuchia, Viét Nam.

Abstract: In principle, owners are free to exploit their own immovable
property, but on the basis of respect for the freedom of exploitation of other
people’s immovable property, especially neighboring immovable properties. From
that principle, Roman law limited ownership right by the rights of the owners of
neighboring immovable properties. This was also the beginning of the legal systems
of some countries having the regulation of “right to adjoining immovable property”,
also known in a more concise term, “easement”. The article will analyze the rights

to adjoining immovable property and the easements in Roman law, French law,
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Cambodian law and Vietnamese law. On the basis of comparing the rights to
adjoining immovable property and easements in the legal systems of some
countries, this article proposes a direction to improve the current Vietnamese civil
law.

Keywords: easement, right to adjoining immovable property, limited use right

of adjoining immovable property, Rome, France, Cambodia, Vietnam.
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PHAP LUAT DAN SU TAI TRUNG QUOC:
MOQT GOC NHIN PHAP PIEN HOA
CIVIL LAW IN CHINA: A PERSPECTIVE ON CODIFICATION
Lé Nguyén Gia Thién”
Nguy&n Ngoc Phwong Hong™

Tom tiat: Nam 2020, Bo luat Dan sy Trung Quéc duoc ban hanh, danh dau
mét thanh twu méi cho cdng cudc phap dién héa va hoan thién phap luat dan su &
nuéc nay. Khdng gidng nhu nhiéu quéc gia trong khu vuc, do tinh phuc tap va bién
dong lich str, qua trinh phap dién hoa phap luat dan su caa Trung Qudc duoc thuc
hién twong dbi dai. Bai viét tap trung phan tich qua trinh phap dién hoa cua phép
luat dan su tai Trung Qudc trong bdi canh so séanh vai cac bo luat dan sy hién hanh
tai 1anh thd Pai Loan (Trung Quéc) va diac khu Ma Cau (Trung Quéc). Ngoai ra, bai
Viét cling phan tich thém cac tu twong lap phap va sy ké thira cua Bo luat Dan sy
Trung Quéc véi céc thanh tuu phép Iy trén thé gidi dé chi ra dugc nhitng diém méi
cling nhu gia tri khoa hoc caia bo luat nay & thoi diém hién tai.

Tur khoa: Phap dién hoa, Bo luat Dan sy, Trung Qudc, Dai Loan (Trung
Qudc), Ma Cau (Trung Quéc)

Abstract: In 2020, the Civil Code of the People’s Republic of China was
promulgated. This promulgation has marked an important milestone in the
development of Chinese private law. Unlike other countries in the region, due to
historical complexity and volatility, the codification of Chinese civil law has been
conducted in a long term. The article provides a historical overview of the civil law
codification in China in a comparison with the current civil codes of Taiwan
(China) and the Macao Special Administrative Region (China). Besides, the article

also examines the legislative ideas and succession of the Chinese Civil Code from
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the worldwide codification achievements to emphasize the innovative content as
well as the academic value of this code at present.
Keywords: Codification, Civil Code, China, Taiwan (China), Macau SAR
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BOI THUONG THIET HAI NGOAI HOP PONG: TU THUC TIEN XET XU
PEN PHAP PIEN HOA
LAW ON NON-CONTRACTUAL OBLIGATION: FROM JUDICIAL PRACTICE
TO CODIFICATION
L& Nguyén Gia Thién*
Nguyén Thuong Thu**

Tom tit: Xay dung va hoan thién hé thdng phap luit 1a nhiém vu quan trong
ctia bat ky Nha nudc ndo. Pé xdy dung theo hudng hoan thién mot hé thong phap
luat, viéc tap hop, sip xép cac quy dinh phap luat theo mot hé thong trat tu ciling
nhu viée diéu chinh ndi dung quy dinh déng vai trd rat quan trong. Hoat dong nay
dugc goi v6i thuat nglr “phap dién hod”. Qua céac giai doan lich s, cac quy dinh
phap lut dugc phap dién hoa nham thé hién su phét trién ciia x4 hoi. Ché dinh boi
thudng thiét hai ngoai hop dong 1a mot trong sé ché dinh c6 su thay doi dang ké qua
cac Bo luat Dan sy nho vao ky thuat phap dién hoa. Trong ndi dung bai viét nay,
cac tac gia s& tap trung phan tich su thay d6i cac quy dinh phap luat vé ché dinh bodi
thuong thiét hai ngoai hop dong dudi goc d6 phap dién hoa. Su thay d6i nay sé
dugc phan tich va lam sang t6 qua cac B0 luat Dan sy ndm 1995, B luat Dan su
nam 2005 va B luat Dan sy ndm 2015. Dong thdi, qua bai viét, cac tac gia cling sé
binh luén vé thuc tién xét xr cac vu viée lién quan dén bdi thuong thiét hai ngoai
hop dong dé thiy duoc tinh hiéu qua sau khi phap dién hoa cac quy dinh phap luat.
Sy thay d6i trong qua trinh phap dién hod da kéo theo su thay doi vé phuong phap,
ndi dung chirng minh, 1ap ludn trong qué trinh giai quyét cac vu viéc lién quan. Tir
d6, bai viét s& dua ra mot s6 dé xuat dé cai thién k¥ thuat phap dién hoa hién tai
nham hoan thién hé théng quy dinh phap luat Viét Nam vé bdi thudng trach nhiém
ngoai hop dong.

Tir khoa: Phap dién ho4, bdi thudng thiét hai, ngoai hop dong, Bo luat Dan sy

* TS, Phé trudng Khoa Luat, Truong nhdm nghién ciru Vién Phép luat Quéc té va So sénh, Trudng Dai hoc
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Abstract: Building and perfecting the system of legal regulation is an
important task of any State. In order to completely build a legal system, it is very
important to collect and arrange legal regulations in an orderly system as well as
amend the contents of regulations. This activity is known by the term
"codification”. Through historical periods, legal provisions have been codified to
show the development of society. The institution of compensation for tort law is one
of several institutions that have significantly changed through the Civil Code thanks
to the codification. In the content of this article, the authors will focus on analyzing
the change in legal provisions in the tort law compensation institution from the
perspective of codification. This change will be analyzed and elucidated through the
Civil Code 1995, the Civil Code 2005, and the Civil Code 2015. At the same time,
through the article, the authors will also comment on the judicial practice related to
tort law to see the effectiveness after the codification of legal provisions. The
change in the process of codification has led to a change in methods, evidence, and
arguments in the process of resolving related cases. Whether this will bring
advantages or problems in the trial process. From there, the article will make some
suggestions to improve the current codification to improve the system of
Vietnamese legal regulations on tort law.

Keywords: Codification, compensation for damage, tort law, Civil Code
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CODIFICATION OF SECURED TRANSACTIONS LAW - A

COMPARATIVE PERSPECTIVE BETWEEN CHINA AND VIETNAM
Nguyen Bich Thao®

Abstract: Secured transactions law plays a crucial role in facilitating access to
credit in a market economy. Many countries in the world have been undergoing
substantial reform and codification of secured transactions law towards a modern
framework recommended by the United Nations Commission on International
Trade Law (UNCITRAL) in its Legislative Guide on Secured Transactions in 2007
and Model Law on Secured Transactions in 2016. This research examines the
codification of secured transactions law in China and Vietnam, assessing the
influence of UNCITRAL standards on this codification process, identifies
shortcomings and obstacles to the adoption of international standards and best
practices of secured transactions law in socialist countries with China and Vietnam
as case studies. From there, the author proposes recommendations for successful
codification of secured transactions law in Vietnam.

Keyword: codification, secured transactions law, China, Vietnam.
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HQP NHAT LUAT DAN SU VA LUAT THUONG MAI
TRONG PHAP PIEN HOA LUAT TU O VIET NAM
UNIFICATION OF CIVIL AND COMMERCIAL LAW
IN THE CODIFICATION OF PRIVATE LAW IN VIETNAM
Nguyén Manh Thing"

Tom tat: Phap dién hda luat tu theo huéng hop nhat luat dan sy va luat
thwong mai da thé hién trong Bo luat Dan su Bic Ky 1931. Sau d6 khuynh hudng
nay bi tha tiéu trong cac Bo luat Dan sy khac. N6 lai xuat hién trong Bo luat Dan su
2005, tuy nhién chi thé hién dugc y tuong. Trong thyc té, nha 1am luat khong di st
dé xay dung mot bo luat nhu vay.

Hién moi truong phap 1y kinh doanh ¢ Viét Nam cé qua nhiéu bat cap.
Khuynh hudng hop nhat luat dan su va luat thuong mai trong phap dién hoa luat tu
lai dwoc tinh toi, song chi ¢ thé thuc hién dugc trong mot twong lai xa véi mot 16
trinh cu thé.

Tir khoa: Phap dién hoa luat dan su; phap dién hoa luat tu; luat dan su Viét
Nam; luat thuvong mai Viét Nam

Abstract: The codification of private law towards the unification of civil and
commercial law had been presented in the Tonkin Civil Code of 1931. Afterwards
that trend had been abolished in the other Civil Codes. It has appeared again in the
Civil Code of 2005, but just showed the idea. In fact, law makers has not yet have
ability to build such a Civil Code.

Business legal environment in Vietnam nowadays has many shortcomings.
The trend of civil and commercial law unification in the codification of private law
is taking into consideration again. However it will be follow this trend step by step.

Keywords: Civil Law codification; private law codification; Vietnamese civil

law; Viethamese commercial law.
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PHAP PIEN HOA LUAT TRONG TAI THUONG MAI TAI VIET NAM:
KHOI PAU, CACH MANG VA TIEN HOA
CODIFICATION OF ARBITRATION LAW IN VIETNAM:
INCEPTION, REVOLUTION AND EVOLUTION

NGUYEN Sinh Vuong®

Tom tat: Khi Viéet Nam hoi nhap sau hon vai nén kinh té toan cau, trong tai
thwong mai da tré thanh mot phuong thirc giai quyét tranh chip ngay cang phd bién
giita cac bén trong doanh nghiép. Luat trong tai, cling gidng nhu hau hét cac linh
vuc lut khac trong hé thng dan su cua Viét Nam, duoc diéu chinh bai céc bo luat
khac nhau duoc ban hanh trong nhiitng nim qua. Bai viét nay thuc hién phan tich
lich sir ciing nhu ndi dung Vé céc quy tac trong tai cua Viét Nam trong nhitng nim
qua, khi Viét Nam ap dung mo hinh “Péi mai” va ngay cang hoi nhap sau hon vao
nén kinh té toan cau. Phan tich nay cho thay rang phi hop véi mé hinh “P6i méi”,
c4c quy tac khac nhau diéu chinh luat trong tai & Viét Nam da phat trién dé phu hop
hon véi nhu cau kinh té caa Viét Nam.

Tur khoa: trong tai thuong mai, lich sir phap 1y, cong uéc New York

Abstract: As Vietnam becomes more integrated with the global economy,
arbitration has become an increasingly popular mode of dispute resolution between
business parties. The law of arbitration, much like most other areas of law in
Vietnam’s civil system, has been governed by various codes promulgated over the
years. This paper undertakes a historical, as well as substantive, analysis of
Vietnam’s arbitration codes over the years, as Vietnam adopted the “Doi Moi”
paradigm and became increasingly integrated into the global economy. This
analysis shows that consistent with the “Doi Moi” paradigm, the various codes that
governed arbitration law in Vietnam have evolved to better suit’s Vietnam’s
economic needs as she became increasingly integrated in the global economy.

Keywords: arbitration, legal history, New York Convention
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LICH SU CHE PINH CHIEM HUU
TRONG PHAP LUAT DAN SU VIET NAM
HISTORY OF POSSESSION NORM IN VIETNAM CIVIL LAW

Chau Thj Van*

Tom tat: Noi dung phap luat chiém hitu theo quan diém hién dai bao gom
khéi niém chiém hiru, phan biét chiém hitu c6 cin cir phéap luat va chiém hitu khéng
6 can ctr phap luat, chiém hitru ngay tinh, chiém hiu lién tuc, chiém hitu céng khai,
c4c quyén cia ngudi chiém hitu va bao vé quyén cia nguoi chiém hitu. Cac noi
dung phap luat nay da duoc ghi nhan va ban hanh trong cac bo phap dién hoa cua
Viét Nam trong qua kha cho dén hién tai. Bai viét ndy nham tai hién lai noi dung
cac quy pham phép luat chiém hiru, phan tich, danh gia cac noi dung phap luat nay
va dua vao d6 dé dua ra mot s6 kién nghi nhiam hoan thién mot sé diéu luat trong
ché dinh chiém hitu trong Bo luat Dan sy nam 2015.

Tir khoa: phap luat dan sy Viét Nam, chiém hitu, quy pham phap luat chiém
htru.

Abstract: The content of the law of possession from a modern point of view
includes the concept of possession, distinguishing between possession with legal
grounds and possession without legal grounds, righteous possession, continuous
possession, open possession, the rights of the possessor, and the protection of the
rights of the possessor. Legal contents have been codified and promulgated in the
legal codifications of Vietnam from the past to the present. This article aims to
reproduce the possession norm, analyze and evaluate them and, based on that, make
some recommendations to improve some articles of possession norm in the Vietnam
Civil Code 2015.

Key words: Vietnam’s civil law, possession, possession property.

* Khoa Ly luan chinh tri - Luat va Quin 1y nha nuéc, Truong Dai hoc Quy Nhon; Email:
chauthivan@qnu.edu.vn.

54



